United States Court of Appeals 
for the Second Circuit 



INTERVENOR'S 

BRIEF 



4 


r 


. 



I'N 



IN THE 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 



No. 74-1611 


REA EXPRESS, INC., 
Petitioner, 


V . 


CIVIL AERONAUTICS BOARD, 
Respondent. 



ON PETITION FOR REVIEW OF AN ORDER 
OF THE CIVIL AERONAUTICS BOARD 


BRIEF FOR INTERVENOR EMERY AIR FREIGHT CORPORATION 


October 8, 1974 


Communications should be addressed to; 

Jerry w. Ryan 
Reavis, Pogue, Neal t, Rose 
1100 Connecticut Avenue, N.W. 
Washington, D.C. 20016 

Attorney for Emery Air Freight 
Corporation 



TABLE OF CONTENTS 


Page 

STATEMENT OF THE ISSUE.1 

STATUTES INVOLVED.1 

STATEMENT OF THE CASE.2 

SUMMARY OF ARGUMENT.6 

ARGUMENT . 7 

I. The Board's Decision Is Consistent With The 

Mandate Of The Federal Aviation Act . 7 

A. The Board's Duties are to Evaluate its 

Statutory Mandate in the Light of Present 
Circumstances and to Recognize Changed 
Conditions . 8 

1. Air express no longer serves 

a unique function . 10 

a. "Priority" has become 

meaningless.11 


b. REA'S alleged broad geographic 

coverage has diminished and is 
continuing to diminish; REA is 
free to abandon service at any 
point at any time.13 

c. REA's commodity coverage and 
provision of special services 
are generally duplicated by 
others, and in any event depend 


on the willingness of direct 

carriers to carry the 

commodity.21 

d. Air freight forwarder service 
is at least as fast as air 
express service.24 

2. Alternative priority service is 
proposed for certain limited 
commodities.28 


B. REA Constitutes a Monopoly Which is Incon¬ 

sistent With the Mandate of the Act 
Requiring the Board to Foster Competition. 31 





















ii 


Page 

II. The Board Was Correct In Not Considering 

Rate Levels For Air Express In The Express 
Service Investigation . 34 

III. The Board Properly Did Not Accept REA's 
"Reform Proposals" Because They Could Not 
Be Implemented Due To Airline Opposition 
And They Would Have Intensified REA's 

Monopoly. 39 

IV. The Board Granted Forwarder Authority To 
REA Because It Actively Sought That 
Authority And, Indeed, REA Welcomed It 

When It Was Granted. 42 

CONCLUSION. 44 

ADDENDUM . 45 


\ 












iii 


TABLE OF CASES, STATUTES AND 
AUTHORITIES CITED 


Court Cases; 


Page 


American Trucking Ass'n. v. Atchison, Topeka 
i Santa Fe R.R ., 3ff7 U.S. 397 (1967) . 

Air Line Pilots As s*n« Int'l v. CAB , Case 

No. 73-1214, decided Aug. 8, 1974, Slip 
Op. (D. C. Cir.) ........... 

CAB V. Sta te Airlines, Inc ., 

338 U.S. 572 (1950). 

Frontier Airlines, Inc. v. CAB, 439 F.2d 
-«34 (D. C. Cir': l5’7ir:“. 


10 


35 

35 

35 


Agency Cases ; 


Air Freight Forwarder Case , 9 C.A.B. 473 (1948) . . . . 


Statutes and Regulations ; 


Federal Aviation Act of 1958, as amended: 

Section 101(3), (49 U.S.C. S 1301(3)) . 

Section 102, (49 U.S.C. S 1302) . 

Section 412(b), (49 U.S.C. S 1382(b)) . 

Section 1001, (49 U.S.C. S 1481). 

Section 1006(e), (49 U.S.C. S 1486(e)). 


1, 7, 8 
1, 31, 32, 33 
1, 7, 8 
35 

1, 8, 34, 35 













UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


REA EXPRESS, INC., 

Petitioner, 

V. No. 74-1611 

CIVIL AERONAUTICS BOARD, 

Respondent. 

BRIEF OF INTERVENOR EMERY AIR FREIGHT CORPORATION 

STATEMENT OF THE ISSUE 

Was the decision of the Civil Aeronautics Board ("Board") 
to terminate air express service pursuant to Sections 101(3) and 
412(b) of the Federal Aviation Act of 1958, as eunended, 
supported by substantial evidence as required by Section 1006(e) 
of that Act? 

STATUTES INVOLVED 

The statutory provisions which control the issues 
raised in the petition for review. Sections 101(3), 102, 412(b) 
and 1006(e) of the Federal Aviation Act of 1958, as eunended 
(49 U.S.C. SS 1301(3), 1302, 1382(b) and 1486(e)) are set forth 
in che Addendum to this brief. 



STATEMENT OF THE CASE 


Emery Air Freight Corporation ("Emery") sxibmits this 
brief in support of the several orders */ of the Board which 
have been challenged by REA Express, Inc. ("REA") in its petition 
for review. Emery was a participant in the proceedings before 

the Board and was granted leave to intervene by this Court on 
June 17, 1974. 

There are three classes of air cargo service available 
to the shipping public today — air express, air freight for¬ 
warder air freight, and airline air freight. Air express is a 


y Eyress Service Investigation . Opinion and Order 

73- 12-36 and Supplemental Opinion and Order 

74- 5-25, Docket 22388; Investigation of Air Exoress 
Ra^, Order Denying Consolidat ion 74 - 5 - 24 , Docket 
22387; and Discussions Concerning Industr y-Wide 

Se^ice , Order Authorizing n<a- 
cussions 74-2-118, Order on Reconsideration 74 - 4-1 
and Order 74-5-74, Docket 26238. 

In addition to statements drawn from the record below, 
the factual statements contained herein are drawn 
largely from the decisions of the Board and, to a 
limited extent, the findings of the Administrative Law 
Judge. References to the various decisions and 

opinions are as follows: "Service I.D." _ the 

Initial Decision of the Administrative Law Judge in 
Docket 22388; "Service O" — the Board's Opinion and 
Order in Docket 22388 (73-12-36); "Service S.O." — 
the Board's Supplemental Opinion (74-5-25); "Order 

9^**®*^ Denying Motion For Stay Of Orders 

73-12-36 and 74-5-25 in Docket 22388; "Rates I.D." _ 

Initial Decision of the Administrative Law Judge in 
Docket 22387; "Rates 0" — the Board's Opinions and 
Orders in Docket 22387 (74-5-23 and 74-5-24) 

References to the record are as follows: "Service 
Exhibit exhibits in the Service case; "Service 
Tr." — transcript in the Service case. 
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combined service of REA and the scheduled air carriers, which 
is provided on a monopoly basis pursuant to two inter-carrier 
agreements. V 

The last air express agreement was due to expire on 
June 30, 1969, but was extended while negotiations for a new 
agreement were conducted. The negotiations, however, were un¬ 
successful and on April 9, 1970, REA filed a petition and com¬ 
plaint with the Board requesting a permanent air express arrange¬ 
ment with the airlines and arbitration of future disputes if 
negotiations proved unsuccessful, authority for REA to file its 
own air express tariff independent of the airlines, and assurance 
through Board oversight that airline charges to REA were fairly 
related to charges for other types of cargo. 

The Board in Orders 70-7-109 and 110 dismissed REA's 
petition and complaint and initiated two proceedings —- the Express 
Service Investigation . Docket 22388 (" Service case") and the Inves ¬ 
tigation of Air Express Rates . Docket 22387 ("Rates case"). ***/ 


V The first agreement organized the airlines into a 
collective bargaining unit. The second agreement, 
the air express agreement, establishes the relation¬ 
ship of REA and the airlines in providing air express 
service. 

Air express service is currently being provided pur¬ 
suant to a revised agreement which will continue in 
effect until 6 months after the date of final disposition 
of either the Express Service Investigatio n or the Express 

Rates Investigation (Agreement C.A.B. No. 17935^ as—- 

amended).Pursuant to the agreement, any airline or REA 
may withdraw from the agreement by giving 6 months prior 
written notice to the other parties. 

REA appealed dismissal of its petition and complaint 
to this Court. On March 15, 1971, this Court dismissed 
the appeal as moot. 




After almost two years of proceedings, on May 25, 1972, 
the Administrative Law Judge rendered a decision in the Service 
case, concluding that the air express service provided by REA was 
essential to the public interest and that air express was distin¬ 
guishable from other air cargo services. 

The Board in Order 72-6-27, on June 6, 1972, exercised 
its rJght of discretionary review of the Initial Decision of the 
Adsiinistrative Law Judge in the Service case. After briefs 
and full oral argument, the Board, on December 7, 1973, issued 
Order 73-12-36 disapproving the prior agreements providing 
for air express service between REA Express and participating 
scheduled airlines, and terminating the exemption authority 
of REA Express to conduct air express service. The Board 
set June 5, 1974 as the effective date of this order to pro¬ 
vide for orderly phase-out. Further, the Board awarded REA 
Express air freight forwarder authority. The Board's order 
recognized the need for expedited service in limited situations 
and encouraged the establishment of an alternative system of 
priority service on a non-monopoly basis which the airlines 
could offer in their tariffs. In furtherance thereof, on 
February 27, 1974, the Board in Order 74-2-118 authorized dis¬ 
cussions among the airlines for the purpose of establishing 
this limited prior .ty service. 






On January 2, 1974, REA petitioned for reconsideration 
of the December 7, 1973 order. On March 26, 1974, REA in a 
motion to the Board asked for a postponement of the termination 
date for air express service from June 5, 1974 to January 31, 
1975. 

The Board on May 6, 1974, in Order 74-5-25 denied 
REA'S petition for reconsideration, but postponed the termina¬ 
tion of air express service until July 31, 1974. 

The Initial Decision by the Administrative Law Judge 
in the Ra^ case was rendered on May 1, 1972. The decision 
rejected REA's argument that air express rates should bear 
the same relationship to air express costs as freight rates to 
freight costs. (Rates I.D. 80, J.A. 471(a)) The Administrative 
Law Judge rejected REA’s arguments that it had been underpaid 
and that it was entitled to a retroactive adjustment of the 
division of air express revenue. On January 31, 1974, REA moved 
the Board to consolidate the Rates case with the Domestic Air 
Freight Rate Investigation . Docket 22859 (" Freight Rate " case). 

Upon review of the Rates decision, the Board on May 6, 

1974 in Order 74-5-23 held that in view of the decision reached 
in the Service case "no useful purpose would be served by . . . 
attempting to resolve the disagreement between REA and the direct 
air carriers concerning the amounts to be paid over to the latter 
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from revenues to be received under lawful prospective rates for 
express." (Rates 0. 1-2, J.A. 774(a) - 775(a)) In terms of 
retroactive adjustment of the divisions of air express revenues, 
the Board found the record to be inadequate to determine whether 
the revenue divisions were accurate. Consequently, the Board 
instructed the parties to meet in an informal conference to 
attempt to reach an overall agreement in the division of past 
revenue received. Also on May 6, 1974, the Board in Order 74-5-24 
denied REA's motion to consolidate the Rates and Freight Rate cases. 

On May 7, REA filed its petition for review in this Court 
and shortly thereafter formally moved before the Board for a 
stay of the Board's orders in the Service and Rates cases pending 
judicial review. The Board on June 26, 1974, denied REA's motions 
(Orders 74-6-117 and 74-6-118) and on July 5, REA petitioned 
this Court for a stay of the Board's orders. This Court, on 
July 16, 1974, granted the stay pending judicial review. 

SUMMARY OF ARGUMENT 

The decision of the Board to terminate the monopoly air 
express authority of REA was supported by substantial evidence. 

The Board correctly rejected REA's alternative proposals to save 
air express service and did not err in separating the Rates and 
Service cases. 




-7- 


ARGUMENT 


I. The Board's Decision Is Consistent With 
The Mandate Of The Federal Aviation Act . 

Section 101(3) of the Federal Aviation Act ("Act") 

(49 U.S.C. S 1301(3)) provides that the Board; 


"... may by order relieve air carriers 
who are not directly engaged in the 
operation of aircraft in air trans¬ 
portation from the provisions of 
this Act to the extent and for 
such periods as may be in the public 
interest." 

Section 412(b) (49 U.S.C. S 1382(b)) of the Act pro¬ 
vides that the Board: 

"... shall by order disapprove any 
such contract or agreement, whether 
or not previously approved by it, that 
it finds to be adverse to the public 
interest, or in violation of this 
Act, and shall by order approve 
any such contract or agreement, or any 
modification or cancellation thereof, 
that it does not find to be adverse to 
the public interest, or in violation 
of this Act; except that the Board 
may not approve any contract or agree¬ 
ment between an air carrier not directly 
engaged in the operation of aircraft 
in air transportation and a common 
carrier subject to the Interstate Com¬ 
merce Act, as amended, governing the 
compensation to be received by such 
common carrier for transportation ser¬ 
vices performed by it." 

Ta)cen together, the above quoted statutes provide the basis for 
the Board's action in the instant case. The Board, acting under 
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the authority granted it by Section 101(3), terminated the exemp¬ 
tion authority of REA to conduct air express service. Acting 
pursuant to Section 412(b), the Board disapproved the agreements 
providing for air express service between REA and participating 
scheduled airlines. V 

Section 1006(e) of the Act establishes the standard 
of review for this Court: 

"The findings of facts by the Board 
or Administrator, if supported by sub¬ 
stantial evidence, shall be conclusive. ..." 

Consequently, the limited question presented to this Court is 

whether the Board's decision is supported by substantial evidence. 

The record clearly supports the Board's conclusion that 
the termination of the air express monopoly of REA is in the 
public interest. REA, however, strenuously argues before this 
Court that the Board's decision to terminate air express is con¬ 
trary to the public interest and not supported by adequate evidence 
in the record. Thus, it is necessary to exaunine the evidence sup¬ 
porting the Board's decision. 


A. The Board's Duties are to Evaluate its 

Statutory Mandate in the Light of Present 
Circumstances and to Recognize Changed 
Conditions. 


In addition, the Board granted REA air freight forwarder 
found that scheduled airlines have an ob¬ 
ligation to offer priority service as part of their 
duty to provide adequate interstate and overseas air 
transportation. 


V 
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In 1948 in the Air Freight Forwarder Case . */ the Board 
had occasion to determine whether substantial differences existed 
between air express and air freight. It found, at that time , that 
such differences existed. 

The difference between air express 
and air freight lies principally in 
the ground and accessorial services 
provided and in the 2 unount of the 
rates charged shippers for the re¬ 
spective services. Air freight is 
carried at rates UTually less than 
half those assessed against air 
express." **/ 

While distinctions did exist in 1948, they have vanished in the 
twenty-six years since that decision. Shippers using air freight 
today receive the entire scope of ground and accessorial services 
given to users of air express, and in many cases receive more and 
better services than provided by air express. As the Board cor¬ 
rectly noted: 


"This decision marks a change 
from the Board's 1948 conclusion 
that 'the public interest requires 
the continuance of [REA's] air 
express service.' That finding, 
which was not meant to be binding 
for all time, reflected the infant 
state of the new air freight industry. 
Until 1944, all air cargo was carried 
as air express. The first airline 
began carrying air freight (as dis¬ 
tinct from air express) that year; 
and the first forwarders were autho¬ 
rized to begin operations in 1948. 
Standing then at the beginning of a 


V 9 C.A.B. 473 (1948) . 
Id. at 481. 
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new era, the Board could not know 
that twenty-five years hence REA would 
be nearly destitute, that the newly- 
authorized forwarders would be offering 
fast, comprehensive service, that REA 
would be unwilling to continue nation¬ 
wide express service except with dras¬ 
tically expanded authority, and that 
the likelihood would be low that REA 
could continue its exist, service 
even were that new authority to be 
granted. As a result of these develop¬ 
ments, the Board no longer has the option 
to continue express service in the format 
contemplated in 1948, and consequently, 
cannot reach the seune conclusion." 

(Service 0. 6-7, J.A. 669 (a)-670 (a), foot¬ 
note omitted) 

It is a well settled principle that regulatory agencies 

do not establish rules of conduct to last indefinitely; instead, 

they are charged to adapt their rules and practices to the ever- 

changing needs of our society. As the Supreme Court said in 

American Trucking Ass’n v. Atchison, Topeka & Santa Fe R.R. , 

387 U.S. 397, 416 (1967): 

"[Regulatory agencies] are neither 
required nor supposed to regulate the 
present and the future within the in¬ 
flexible limits of yesterday." 

1. Air express no longer serves a 
unique function. _ 

REA argues on a number of grounds that its air express 

services are still as "unique" as they were in 1948, and thus 
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fulfill a special need today as they did in 1948. The Board 
correctly concluded that air express no longer furnishes unique 
services. 

"In the early days of air freight, 
air express did possess many service 
advantages over conventional air 
freight. Many of those advantages 
no longer exist; others are likely to 
disappear soon; and the remainder can 
be achieved through other means." 

(Service 0. 13, J.A. 676(a)) 

In careful findings supported by substantial evidence the Board 
rejected REA's arguments that its service was unique. 

a. "Priority" has become meaningless . 

There was a time when the priority of boarding afforded 
by the airlines to air express over air freight had real meaning, 
when the airlines were using small weight-limited aircraft, and 
when all-cargo service was not available and frequency of service 
was at a low level. Priority was, in fact, a concept created to 
cope with the inherent disadvantages of the DC-3 as a cargo carrier. 
Now, all-cargo service exists in major markets, the cargo capacity 
of combination aircraft is much greater, and frequencies are so 
numerous that the Board has authorized capacity reduction agreements 
among carriers. 

All of the evidence in this case, including REA's own 
evidence, demonstrates that, in terms of performance, the concept 
of "priority" is now meaningless. REA does derive advertising 




benefits from the concept when it tells the shipping public that 

it exclusively offers "priority" service; the claim, however, 

produces no better performance for the public. This is one of 

the factors that the Board legitimately could and did consider in 

determining whether in the public interest air express service 

should be abolished. 

"The air express arrangement has long 
provided that the airlines will give 
space priority on aircraft to express 
shipments. In 1948, when air cargo 
space was very limited, the Board found 
that priority was a distinguishing charac¬ 
teristic of air express. But circum¬ 
stances have changed. While the amount 
of cargo moving by air has increased 
dramatically, the eunount of cargo space 
operated by the airlines has increased 
even faster. Thus the problem today is 
not finding cargo capacity, but filling 
it." (Service 0. 15-16, J.A. 678 (a)-679 (a), 
footnotes omitted) 

The Board buttressed its conclusion on excess capacity */ by 
citing a study conducted by the airlines. The survey out¬ 

lines the effect of excess cargo capacity on the value of the 
priority accorded air express. The study showed that only one 
out of every 58 flights departed without sufficient space to accom¬ 
modate the cargo intended for the flight. In gross numbers, 37,500 


V The excess of cargo capacity is demonstrated by 

the exhibit which shows that 57.8% of the available 
ton-miles on the domestic trunk carriers and 60.2% of 
the available ton-miles on local service carriers 
were unused in 1970. (Service Exhibit EAF-19, S.A. 

Sect. I) Appellant inadvertently omitted this exhibit 
and Order 74-6-118 from the Joint Appendix although both 
were designated by parties to this proceeding. Appended 
hereto as a Supplementary Appendix to this brief are 
E^-19 (S.A. Sect. I) and Order 74-6-118 (S.A. Sect. II) 
with original pagination. 

^ Service 0. 16, J.A. 679(a), n. 17. S 
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flights were surveyed and only 650 left cargo behind because of 
full cargo holds. */ Even REA has conceded that the utility of 
the priority provision in the air express agreements is very 
limited. **/ 

Certainly, freight may be displaced by express in some 
limited instances. Even those limited number of flights, however, 
that left air freight behind may well have left air express and air 
mail behind as well. (Service Tr. 265, J.A. 1783(a)) Similarly, 
the survey did not differentiate the circumstances where freight 
was left behind due to en-route weather delays. (Service Tr. 266, 
J.A. 1784(a)) Finally, the survey did not include any all-cargo 
flights. In short, no evidence introduced in this proceeding 
shows that any substantial amount of air freight is displaced 
by the "priority" afforded air express. 

«> 

b. REA'S alleged broad geographic, 
coverage has diminished and is 
continuing to diminish; REA is 
free to abandon service at any 
point at any time. _ 

REA has argued before the Administrative Law Judge, the 
Board, and now before this Court, that it "serves" hundreds of 


V It is true as the Administrative Law Judge noted 

that the study was conducted during a non-pea)c traffic 
period. (Service I.D. 33, 48, 52; J.A. 604(a), 619(a), 
623(a)) However, as the Board correctly noted it is 
very questionedsle whether the percentage of flights 
departing with cargo holds full during pea)c periods would 
be materially different from the survey cited above. 
(Service 0. 16, J.A. 679(a) n. 19) 

**/ See Rates I.D. 38, J.A. 435(a). 
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hamlets and villages across America, providing broader geographic 
coverage than air freight. 

In support of this contention, REA submitted an exhibit 
entitled "Communities In Which REA Maintains Offices But Air 
Freight Forwarders Do Not." (Service Exhibit REA-326, J.A. 1571(a)) 
This exhibit listed 2,973 communities. Emery, in response, sub¬ 
mitted an exhibit which showed the results of a telephone survey 
conducted of these alleged offices. (Service Exhibit EAF-R-26, 

J.A. 1301(a)) The sur/ey showed that for 2,030, or more than two- 
thirds of the alleged offices, there was no local telephone listing 
of Railway Express, REA, or Air Express, or else there was only an 
enterprise listing of some REA office located elsewhere. V Siroi- 
larly, Emery showed that 74 of the 600 communities listed in the REA 
exhibit, where REA claimed to maintain salaried offices, had no 
local telephone numbers. Indeed, 17 of the 283 airport communities 
listed in the exhibit had no local phone listings. On cross- 
examination, REA admitted that 510 of the 2,973 offices had been 
closed as of October 1971, and that further closings were contem¬ 
plated. (Service Tr. 2057-2058, J.A. 1964 (a)-1965 (a)) Presumably, 
such closings are still occurring. 

Perhaps even more important, the nature of the service, 
at whatever number of REA offices may actually exist today, has 
drastically changed since the Board in 1948 found that REA served 
a large number of points not served by anyone else. Even at 


V 


An enterprise number is one located in a city 
different from that in which it is listed. 
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points where REA still maintains an office, no air express service 

may be offered. Such locations may in fact be served by cities 

which are hundreds of miles away. The record show.s, for example, 

that on cross-examination an REA witness admitted that one point 

allegedly served, Colville, Washington, is actually served through 

Seattle, more than three hundred miles distant. (Service Tr. 2094, 

J.A. 1968(a)) An Emery witness testified that in certain instances 

air express service was provided to certain points by trucJc on a 

twice a week basis (American Falls, Idaho), or, indeed, only when 

the truck is loaded, with no schedule (Bastrop, Louisiana). 

(Service Tr. 2661, J.A. 2001(a)) 

Substantial evidence in the record proves that REA's 

broad historical geographical coverage is a thing of the past. 

As the Board correctly concluded: 

"For REA'S historic broad geographic 
coverage is clearly a relic of the past. 

Not only is REA already consolidating 
its service, but it must soon retrench 
if it is to survive. As REA concedes, 
it will pull out of many small communi¬ 
ties unless it can improve its profit¬ 
ability by means of expanded authority." 

(Service 0. 19-20, J.A. 682(a)-683 (a)) 

The record as a whole shows that REA, because of its 

deteriorating financial position, has for the past few years 

been in the process of consolidating its geographic coverage 

and, therefore, lessening the area and number of locations that 

it serves. REA has been and is under no mandate to serve any 
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given point and thus, consolidation is governed solely by the 
economics of the business. 


Moreover, the geographical coverage of air express 
service is being seriously affected as airline after airline 
pulls out of the air express agreement with REA. To this date 
eight airlines have given notice to REA that they are withdraw 
ing from the air express agreement. These airlines and their 
respective dates of withdrawal are: 


Delta 

Southern 

North Central - 

United 

Piedmont 

Ozark 

Continental 

Northwest 

(Airline Intervenors 


June 14, 1974 
June 14, 1974 
July 2, 1974 
November 29, 1974 
November 29, 1974 
December 26, 1974 
December 28, 1974 
December 31, 1974 
Brief, p. 3, n. 2) 


The cumulative effect of these withdrawals on air 


express service is serious. As the Board noted with regard 
to the withdrawal of only four carriers: 


"In 1973, those four carriers — 

Delta, North Central, Southern, and 
United -- accounted for 35 percent of 
all air express traffic. Of the 500 
or so points in the United States 
receiving certificated air service, 
about 100 receive such service only 
from ono or more of those four car¬ 
riers." y (Service S.O. 15, J.A. 800(a)) 


^ served only by Delta and United; 

Meridian, Miss., by Delta and Southern; and Flint, 
Lansing, Muskegon, and Saginaw/Bay City/Midland, 

Mich., by North Central and United. Each of approx¬ 
imately 90 other points are served only by one of the 
four carriers." (Service S.O. 15, J.A. 800(a), n. 18a) 
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Of course, the withdrawal of eight major carriers from 
the air express agreement brings into question not only the geo¬ 
graphical coverage of air express, but indeed, the continued 
viability of air express service itself. ^ 

In contrast to REA's unquestioned and conceded reduction 
in locations served, the geographic coverage of air freight has 
expanded in recent years. 

From 1948, when air freight forwarders were authorized 
to begin operations, until today, air freight service provided by 
forwarders has spread across the country to the point where it now 
rivals, or exceeds REA's geographic coverage. On this point, the 
Board noted: 


*/ 


For example. Delta (DL), Southern (SO), North Central 
(NC) and Northwest (NW) provide the only direct service 
in a number of significant markets: 


Columbus, Ga.-Washington, D. C. 
Memphis-New Orleans 
Memphis-Chicago 
Merophis-St. Louis 
Memphis-Miami 
Memphis-Indianapolis 
Minneapolis/St. Paul-Portland 
Minneapolis/St. Paul-Spokane 
Atlanta-Savannah 
Atlanta-Cincinnati 
Atlanta-Detroit 
Atlanta-Charleston, S. C. 

Kansas City-Sioux City 

Order 74-6-118, App. at 1, S.A. Sect. II. 


(SO) 

(DL, SO) 
(DL, SO) 
(DL, SO) 
(DL) 

(DL) 

(NW) 

(NW) 

(DL) 

(DL) , 
(DL) 

(DL) 

(NO 



J 
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"The larger forwarders also offer service 
to virtually every air carrier airport 
city, and serve about as many cities with 
exclusive stations as does REA: 66 for 
Emery, 56 for Airborne, and 69 for REA. 

When the forwarders' intermodal service 
is added to the picture, their systems 
are comparable to REA's." (Service O. 

18, J.A. 681(a), footnotes omitted) 

This finding is substemtiated by the record. For example, 
Emery, the largest air freight forwarder, currently has a plclcup 
and delivery tariff which lists service at a total of 6,706 points 
in the United States. (Service Exhibit EAF-R-T-4 at 5, J.A. 1337(a)) 
In con^arison, REA's air express tariff shows only 5,956 points with¬ 
in terminal areas where air express services, including piclcup and 
delivery, are provided. (Id.) Thus, just one forwarder has broader 
geographic coverage them does REA in terms of availed>ility of air 
express. The corubined services of all direct carriers and all 
forwarders are far greater. 

In addition to forwarders, the airlines provide air 
freight service to many points. The airlines and their con¬ 
necting motor carriers currently list 8,558 points across 
America where pickup and delivery service is avalled}le. 

As the Airline Intervenors point out in their brief 
to this Court, the airlines' air freight service is coextensive 
with air express service both in terms of the certificated 
airline points served and in terms of air freight pickup and 


A 






delivery services provided. As the Airlines state at pp. 32 
and 33 of their brief: 

"Today air express moves between all 500 
or more certificated airline points. The 
airlines' own airfreight service likewise 
moves between all of those seune points. 

[T]he geographic scope of air express service 
is not determined by REA. It is determined 
by the points named in the airlines' certifi¬ 
cates of public convenience and necessity. 
Those same points would apply to the air¬ 
lines' priority air cargo service. 


"The fact of the matter is that the airlines 
provide airfreight pickup and delivery ser¬ 
vice for airfreight at every point in the 
United States they are certificated to serve 
^•'d throughout the terminal areas surrounding 
those points, and such service is set forth 
in the airlines' tariffs on file with the 
Board. The airfreight pickup and delivery 
services of the airlines are co-extensive 
with the pickup and delivery services pro¬ 
vided for air express under the air express 
tariff on file with the Board." (Footnotes 
omitted) 

If air express service were to continue, the financial 
pressures on REA and the withdrawal of carriers from the air 
express agreements %K>uld result in further curtailment of 
geographical coverage. In contrast, air freight forwarders are 
engaged in a significant expaxision of geographical coverage, with 
the result that when air express is terminated, there will be 
few, if any, gaps in geographic coverage. Moreover, what fe^# 
gaps might exist will quickly be covered by air freight for¬ 
warder expansion. The Board found: 






- 20 - 


• . it is our judgment, based upon the 
evidence of record and the history of 
the air freight forwarder industry, 
that many (if not all) gaps in geo¬ 
graphic coverage resulting from a term¬ 
ination of air express will be quickly 
by freight forwarder expansion. 

The record is replete with evidence of 
air freight forweurder plans to that 
effect. And air cargo industry economics 
make it most likely that those plans will 

fruit.- (Service 0. 18-19, J.A. 681(a)- 
682(a), footnotes omitted) 

REA, in its brief to this Court, seeks to establish the 
proposition that the Board was merely "speculating" when it con¬ 
cluded that few communities would go unserved as a result of the 
termination of air express — and that the Board's conclusion 
was "flatly contradicted by overwhelming evidence." Such is 
hardly the case. Emery itself is prepared to bridge any gaps 
in air freight service that might result if REA discontinues 
operations. *J The Board was justified in relying on this state¬ 
ment by the largest air freight forwarder: 

"Emery is prepared to assume (the respon¬ 
sibility in] its present tariff to provide 
(transportation for] all of the cOTimod- 
ities that are presently found in the current 
air express tariff, and further to add all 
of the points that are not presently in 


^ Such the Board noted in its Supplemental Opinion: 

"... air freight forwarders with nationwide 
systems, such as Emery, remain willing and able 
to fill such service voids, and we note that 
eleven longhaul motor carriers (many of which 
are nationwide companies) have recently filed 
>^*newal of their air freight forwarder 
authority." (Service S.O. 7, j.A. 792(a), n. 9) 







Emery's air freight forwarding tariff in 
order that there can be a continuation 
of the same type, scope, commodity and 
points of service as is presently contained 
in REA's air express activities. . . . 

[Service] Tr. 2663-2664." (Service 0. 19, 

J.A. 682(a), n. 26) 

Other forwarders can be expected to take similar steps. 
Airborne, for example, a major air freight forwarder, stated 
in these proceedings that if the Board permitted it to offer 
express-type service it would convert its 141 destination agencies 
to outbound generating points. Airborne further anticipates that 
in one year it would set up a total of 400 generating points for 
both conventional air freight and high priority traffic. The Air 
Freight Forwarders Association also stated in these proceedings 
that other air forwarders represented by it contemplated similar 
expansion. ^ 

c. REA's commodity coverage and pro¬ 
vision of special services are 
generally duplicated by others, 
and in any event depend on the 
willingness of direct carriers 
to carry the commodity. _ 

REA has argued strenuously, both in Board proceedings 
and before this Court, that it transports certain commodities, 
and provides certain services which no one else provides. REA, 


V 22®^"2262, cited in Service 0. 19, J.A. 682(a), 
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however, cannot transport any commodity which the direct air 
carrier involved in the transportation is not willing to carry. 

It is correct that forwarders currently do not accept certain 
shipments which REA does carry. For exeunple, REA will carry most 
emimals, whereas Emery's tariff limits its carriage to animals 
being used for scientific or medical purposes. In terms of 
special services, Emery provides the bulk of the services pro¬ 
vided by REA today. In fact, there is only one service which 
REA provides which Emery does not — armed guard service. How¬ 
ever, Emery has stated to the Board that it will provide this 
service; if the express category of freight is 2 d}olished. 

The reason forwarders have refrained from transporting 
certain commodities to date is simply that REA is providing the 
services at an uneconomic pricing level. ^ However, if the Board's 
decision is upheld by this Court, Emery has made it clear to the 
Boaid that it would be willing to transport all commodities which 
REA now handles, but at prices compensatory both to it and to the 
direct air carriers. There is no doubt other forwarders would 
take similar steps. 

The Board, in dealing with the issue of commodity 
coverage, determined that REA presently offers air express service 
for only about eighteen items for which the airlines and forwarders 
do not provide air freight service. (Service 0. 20, J.A. 683(a)) 

^ In fact, one reason why REA is in serious financial 
straits is that it carries certain commodities at 
uneconomic price levels. 


c 
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Thus, according to the Board, in all but a fraction of the millions 
of shipments moving in air transportation, REA's commodity cover¬ 
age is coextensive with that of the forwarders and the airlines. ^ 
The Board found that even these eighteen commodities which REA 
ncrv carries jxclusively would not lose service as a result of the 
ending of air express. (^.) REA, of course, would be fully 
authorized to continue to handle all its ccxnmodities as an air 
freight forwarder, and even if REA refused to do so on business 
grounds, such commodities could be handled by the direct air car¬ 
riers and other air freight forwarders. 

The Board dealt at length with the commodity coverage 
issue. A glance at the Board's decision will illustrate that 
other air cargo services will fully meet the needs of special 
shippers, such as those who ship live animals and birds or require 
security services, items which were singled out for special 
emphasis by the Administrative Law Judge. "In the future these 
shippers should be able to use either the forwarders, including 
REA, or the airlines for the entire operation." (Service 0. 21, 

J.A. 684(a)) 

REA, however, makes a lengthy argument in its brief 
to this Court that there will be an injurious gap in the trans¬ 
portation of valuables or other commodities covered by REA's 
security services. Emery has stated to the Board, and now 


^ Similarly, the record showc. that the number of com¬ 
modities carried only by REA will be reduced as REA 
continues to restrict its services to isqprove its 
serious economic position. (Service 0. 20, J.A. 
683(a), n. 28) 
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states to this Court, that it will provide this service if the 
expr*»ss category of freight is abolished. In addition, specialized 
carriers are now providing security service comparable to REA's. 
Wells Fargo Air Express, for example, indicated to the Board that 
it would specialize in express-type transportation of currency, 
coin, gold and silver bullion, securities, jewels and other 
valuad>les. ^ The Board concluded that this service would be 
similar to, and in some cases, superior to REA's service. 

The Board's conclusion that "no commodity will be pre¬ 
cluded from moving by air" is fully supported by the evidence in 
the record. (Service 0. 22, J.A. 685(a)) There will be no adverse 
effect on commodity coverage if air express service is terminated. 

d. Air freight forwarder service 
is at least as fast as air 
express service. _ 

REA has urged that air express offers unique advantages 
in that it is faster than other forms of air cargo. The Board 
concluded that the weight of the evidence showed that air express 
generally is not faster than air freight forwarder service and in 
fact is often slower. 

Forwarders such as Emery in response to competition 
have developed services and operational techniques that are at 
least comparable, and in some instances, superior to express 

^ Brinks, Inc. has recently applied for air freight 

forwarder authority. (Service 0. 22, J.A. 685(a)) 
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service. First, both services provide for the shipment to be picked 
up and placed aboard aircraft on the same day and to be delivered 
at the destination the next day when airline schedules reasonably 
permit; otherwise, on the second day. Second, both forwarders and 
REA tender shipments to airlines throughout the day to achieve 
maximum speed of delivery. Third, air freight ground handling 
is just as fast as express service ground handling. Fourth, 
the speed of delivery is not affected by the priority feature of 
express. 

These conclusions reached by the Board find ample support 
in the record made before the Administrative Law Judge. The record 
shows that Emery conducted a survey of its shipments and those of 
REA in September 1970 long before this case began and not for the 
purposes of this proceeding. (Service Exhibit EAF-21, J.A. 1299(a)) 
In the survey, Emmery and REA were both tendered one shipment a day 
for three succeeding days in sixteen identical city pair markets. 
Emery achieved next-day delivery for 42 shipments while REA 
achieved such delivery for only 33 shipments. (Id.) 

REA conducted its own study, the results of which con¬ 
firm the findings of the Emery study. (Service Exhibit REA-352, 

J.A. 1606(a)) The REA study was organized by REA and used custo¬ 
mers who routinely use its services. The results of the REA 
study are set forth in the following table; ’ 
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ELAPSED TIME FROM PICKUP TO DELIVERY 
_OF TEST SHIPMENTS 


REA AIR EXPRESS VS. EMERY AIR FREIGHT 


Elapsed 

Business Days 

% of 

REA Air Express 

Total 

Emery Air Freight 

1 

45.8% 

47.1% 

2 

41.7% 

47.1% 

3 

9.0% 

5.0% 

4 

2.1% 

.7% 

5 

.7% 


6 

.7% 

- 

TOTAL: 

100.0% 

100.0% 


Even in the face of these surveys, REA argues that air 
express is faster since it does not delay shipments in order 
to consolidate them as it states air freight forwarders do. 
Consolidation is simply a way whereby several small shipaents 
can be consolidated into a single larger shipment, thus allowing 
the advantage of lower rates for higher weight breaks and dimin¬ 
ishing handling costs and paper work for the airlines. But the 
fact that some shipments are consolidated does not mean that 
they are held for consolidation in the sense of being delayed 
as the 2 d>ove survey demonstrates. 

The Board, relying on the extensive record developed 
before the Administrative Law Judge, agreed that air express 
is not faster than air freight forwarding. 





"Elapsed time surveys conducted by the 
parties support the conclusion that air 
express is simply not faster than air 
freight. While these surveys have a nvim- 
ber of fallings, they nevertheless do 
indicate that in the nation's major mar¬ 
kets, at least, REA's services do not produce 
an elapsed time distinguishable from other 
air freight services. . . . Summarized 
here, the surveys showed that the majority 
of air express and air freight shipments 
received next-day service, and nearly all 
shipments received at least second—day service. 
Indeed, Emery's survey showed that Emery pro¬ 
vides faster door-to-door service than REA; 
and REA'S ovn survey, using REA's ovm stand¬ 
ards, corroborates Emery's." (Service 0. 

15, J.A. 678(a)) 

In summary, the Board's finding that air express 
currently provides no unique service to the shipping 
public is amply supported by the record. The public interest 
furthered by the termination of air express service 
and no pub’.'.c need will be sacrificed if express service 
is abolished. The broader geographic coverage given in the past 
has already disappeared by virtue of REA's consolidation program, 
this process will continue. REA is under no mandate to serve 
any given place, and obviously does not intend to serve unprofit¬ 
able points. In contrast, air forwarders are continuing to 
broaden their geographic areas of activity and have recently 
moved to vastly increase their access to off-airport origin and 
destination points. Similarly, no speed of service will be lost. 
The record conclusively demonstrates that express service does 




not achieve faster delivery services than service by a good air 
freight forwarder. Finally, no coimodity will lose air service 
because Emery and others are committed to carry all types of 
traffic which now move in express service. Thus, the public 
interest of the shipping public will not be harmed, but will be 
advanced, when air express service is abolished as the Board 
ordered. 

2. Alternative priority service is 

proposed for cecrain limited commodities . 

The evidence contained in the record in this proceeding 
amply proves that the priority service allegedly provided by REA 
is largely a meaningless concept. However, in reaching this con¬ 
clusion, the Board acknowledged that for a certain very li.aited 
number of commodities and shippers, truly expedited, priority 
service is useful. Accordingly, the Board proposed a service 
reasonably designed to meet this need which will differ totally 
from the existing air express priority system in that it will 
be available for the transportation of only certain commodities, 
it will provide a truly priority service, and it will not be 
provided on a monopoly basis. Also, the new system as contemplated 
by the Board will guarantee fast service. 


REA in its brief to this Court argues that the Board 
wildly" postulates a paper service which is only "hypothetical," 









-29- 


and which in any event would be unworkable. However, no party 

seriously contends that air express,can be continued in its 

present form. As the Board noted: 

"... the air express system in its historic 
form cannot continue. Thus a break with 
the past is inevitable. In these cir¬ 
cumstances prediction of the likely ef¬ 
fects of at least partially untested 
ways of providing service to the public — 
or what REA calls 'speculation' — becomes 
unavoidable; and we reject REA's thesis 
that we are legally precluded from acting 
on our judgment of what the future is 
likely to bring." (Order 74-6-118 at 7, 

S.A. Sect. II) 

A careful exeunination of the Board's proposal will show 
that it is well designed to meet the needs of the limited number 
of shippers for which such service would be useful and that the 
airlines will establish this system. The Board, in setting out 
this system, stated: 

"The evidence before us shows that notwith¬ 
standing the considerations discussed above, 
highly expedited service that gets priority 
treatment is useful to various shippers, and 
that they use air express to satisfy these 
requirements. Upon consideration of the 
record herein, we find ourselves in agree¬ 
ment with those shippers that there is a 
need, albeit a very limited one, for service 
of that nature. We have further concluded 
that such a need can and should be met through 
the publication of high-priority tariffs by 
the various direct air carriers." (Service 
0. 17, J.A. 680(a)) 


To accomplish this end, the Board concluded: 
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"We think that these considerations lead 
inescapably to the conclusion that, as part 
of the airlines' duty to provide reason 2 Q 3 le 
transportation, they are under an obligation 
to offer highly expedited priority service 
under tariffs so providing." (Service 0. 

38, J.A. 701(a)) 

As a result of this directive from the Board, twenty- 
eight airlines jointly petitioned the Board for authority to 
discuss the creation of such a priority air freight service and 
by Order 74-2-118, dated February 27, 1974, the Board authorized 
such discussions with appropriate restrictions to ensure fairness. 
Representatives of the various airlines have since met several 
times and, as the Airline Interveners state in their brief to 
this Court: 


"As a result of these meetings, the air¬ 
lines have produced the draft of an 'Inter¬ 
line Air Express Forms and Procedures 
Agreement' providing for the procedures 
to be followed by the airlines and the 
shipping forms and documents to be used 
by the airlines in handling interline 
priority air cargo shipments. Several of 
the airlines have also undertaken procedures 
to establish joint terminal facilities at 
approximately twenty-five major airports 
to be operated by a third party, as agent 
of each such airline, for accepting, de¬ 
livering, and interchanging priority air 
cargo on behalf of each such airline." 
(Intrrvenor Airlines Brief 30 - 31) 

Order 73-12-36 provides an adequate and reasonable 
solution to the "very limited need" of certain shippers for 





priority service. The inter-airline discussions have produced 
good progress toward an efficient system for handling the 
relatively limited priority requirements. 

B. REA Constitutes a Monopoly Which is In¬ 
consistent With the Mandate of the Act 



The Federal Aviation Act establishes competition as an 

element to be considered in determining the public interest. 

Section 102 of the Act directs the Board to consider- 

"Competition to the extent necessary to 
assure the sound development of an air- 
transportation system ..." 


There is no doubt that the air express agreements are 
anti-competitive: 

"The air express agreements are plainly 
anticompetitive, and have the effect of 
eliminating competition between airlines 
and excluding airfreight forwarders from 
various types of markets. As we have 
elsewhere discussed, the air express 
agreements do not produce counter-balancing 
public benefits, but rather stand in the 
way of the establishment of an improved 
air cargo system." (Service S.O. 12, 

J.A. 797(a), footnote omitted) 

Over the past quarter century, the Board has m^de 
great efforts to ensure competition in the air transportation 
system of the United States. It has certificated competitive 
direct carriers on ever, substantial route sector in the United 
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States. It has provided U.S. carrier competition in all major 
international markets, in spite of the fact that competition 
from foreign carriers exists in those markets. 

Over time the goal of competition has been even more 
assiduously followed by the Board in its authorization of 
indirect carriers. Thus the Board has not embraced a rule of 
limited entry to protect air freight forwarders. 

In the face of the mandate of the Federal Aviation Act 
to consider competition as an element in its evaluation of the 
public interest, the Board has permitted one class of traffic 
to be monopolized. That monopoly is air express, a class of 
traffic where the airlines do not compete one with another and 
where they employ a single agent (REA) which exclusively sells 
this service to the public. ^ 

The Board recognized this fact in its order terminating 
REA’s air express authority; 

"REA *8 monopoly control over air 
express has always been an anomaly 
in an air transport system enjoined 
to preserve '[cjompetition to the 
extent necessary * * *' (49 u.s.C. 

1302). REA was originally licensed 
as the exclusive ground agent for 


V Under the air express system as it currently exists, 
all airlines carry express and all are parties to the 
air express agreement. None of them advertises their 
own express service to the public. There is no rate 
competition between carriers for air express traffic 
and very little competition of any other kind. Moreover, 
the air express agreement operates in such a fashion that 
traffic is divided as between carriers operating competi- 
t<ve services within the fifty-nine minute time frame. 
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air express on a temporary basis. It 
has been allowed to linger in that 
status because there was 'no substitute 
available.'" (Service 0. 33, J.A. 

696(a), footnote omitted) 

Today, as the record shows, there are substitutes for the joint 
REA-airlines air express arrangement. In fact, such substitutes 
"exist in profusion." 

Thus the Board eliminated the monopoly relying, as the 

Act directs, on the forces of competition; 

"Whether we try to perpetuate the present 
system through some modified form of mon¬ 
opoly, or whether we open the door to the 
forces of competition, the methodology 
for expedited shipping of small packages 
must undergo a profound — and not entirely 
predictable — transformation. Recogniz¬ 
ing that some uncertainties are thus in¬ 
evitable, the Board prefers to trust in 
competition, rather than monopoly, as 
the agent of change. For our regula¬ 
tory experience has always tended to 
show that the free play of competition 
has stimulated the development of air 
cargo." (service 0. 33, J.A. 696(a), 
footnote omitted) 

This reliance by the Board on the forces of competi¬ 
tion as the decisive factor is fully in accordance with Section 
102. In fact, should the Board have held for a continued 
monopoly, in the light of the alternatives now available, it 
would have acted contrary to the mandate of Section 102 to 
preserve competition to the extent necessary. The Board was 
fully aware of this problem; 
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"Disapproval of the air express agree¬ 
ments is fully in keeping with the spirit 
of the antitrust laws. It is the per¬ 
petuation of them that would have been 
contrary to that spirit." (Service S.O. 

13, J.A. 798(a)) 

The Board properly followed its statutory mandate by injecting 
competition into this phase of air transportation and by teirm- 
inating the air express monopoly of REA and converting REA 
into an air freight forwarder. 

II. The Board Was Correct In Not Considering 

Rate Levels For Air Express In The Express 
Service Investigation. __ 

REA argues before this Court that the Board's decision 
to bifurcate the Air Express Proceedings into a Rates case and a 
Service case disrupted the orderly presentation of the relevant 
issues and rendered the decision fatally defective, and contrary 
to the Act. 

First, REA did not object at the proper time to the 
Board's action by asking that the two proceedings be consolidated. 
When the Board originally established separate investigations 
into express rates and express service (Orders 70-7-109 and 
70-7-110), REA did not file a petition for reconsideration, nor 
did REA at any time file a motion for consolidation of these two 
proceedings. Consequently, pursuant to Section 1006(e) of the 
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Act V, REA cannot now be heard to complain of the structure of 
the proceedings below since it has advanced no reasonable grounds 
for its failure to object. ( Air Line Pilots Assn. Int'l v. CAB, 
Civil No. 73-1214 at 8 (D.C. Cir. August 8, 1974); Frontier Air ¬ 
lines, Inc . V. C^, 439 F.2d 634 (D.C. Cir. 1971)) 

Second, the two proceedings instituted as a result of 
REA’S petition and complaint merely reflect the two major issues 
raised — one, what the division of revenues should be between 
REA and airlines and, two, what the nature of air express service 
should be. It is well settled that the Board has considerable 
discretion in establishing procedures for carrying out its statu¬ 
tory obligations. Under Section 1001 of the Act the Board is vested 
with authority to conduct its "proceedings in such manner as will 
be conducive to the proper dispatch of business and to the ends 
of justice." See, CAB v. State Airlines, Inc. . 338 U.S. 572 (1950). 
Third, it would have been futile to delay a decision 
Service Investigation pending the termination of the Rates 
case. REA, in fact, conceded this in argument in the Service 
case before the Board: 


V Section 1006(e) states in pertinent part: 

". . .No objection to an order of the Board 
or Administrator shall be considered by the court 
unless such objection shall have been urged before 
the Board or Administrator or, if it was not so 
urged, unless there were reasonable grounds for 
failure to do so." 
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"I find it very hard to believe that 
even if the Examiner's decision in the 
rate case were to be modified by the 
Board in a way that REA would regard 
as a more appropriate calculation of 
airlines costs, I find it very hard to 
believe that it would be possible for 
REA to continue its present operations 
if it obtains nothing fui ther from this 
case than what it already has, which is 
essentially what Exjuniner Keith has given 
us." (Service Tr. 19, J.A. 2024(a)) 

The Board, after thorough consideration, ruled that it 
was not in the public interest for air express service to continue. 
Once this decision was made, the issue of future rates became moot. 

"In respect to REA's insistence that we 
should have delayed acting in this pro¬ 
ceeding until all Issues in the Rates 
case were finally resolved, our Opinion 
and Supplemental Opinion discuss why that 
would have been futile. As we have said 
before, the low rates available under 
air express tariffs for some )cinds of 
shipments are a strong consideration favor¬ 
ing the continuation of air express. But 
we previously concluded on the basis of the 
record then before us that air express could 
not be continued, and, as pointed out above, 
this conclusion has by no means been dis¬ 
proved by recent events. Thus awaiting the 
outcome of the Rates case would have served 
no purpose (even assuming that the record 
in the Rates case would have enabled us to 
establish an appropriate express rate level 
notwithstanding REA's apparent inedjility to 
provide meaningful cost data). The same is 
true in respect to the revenue division 
aspects of the Rates case, particularly since 
we concluded, and as REA has argued, that a 
change in divisions would not be enough to 
return the.air express system to health." 

(Order 74-6-118 at 7, S.A. Sect. II, footnote 
omitted) 





In reaching its decision, the Board considered many factors in 
determining whether it would be in the public interest to con¬ 
tinue air express. One factor, as the quotation cited above 
indicates, was rates. The Board reasonably concluded that what¬ 
ever decision was reached in the Rates case, air express should 
not continue. 

Fourth, consolidation of the Rates and Service cases 
would have produced an unmanageable proceeding of massive 
proportions, y REA in effect is telling this Court that 
not only should the Rates and Service cases have been consol¬ 
idated, but also that the Freight Rate case should have been 
joined with the Rates case, and presumably. 


In any event, the record in the Rates case is "woefullv 
inadequate," partly as a result of REA's failures. REA 
simply was un 2 d}le to supply considerable amounts of 
relevant data. (Service 0. 29, J.A. 692(a), n. 40) As 
the Board noted in the Rates decision, 

"The problem stems in part from the fact 
that REA does not report on a recurrent (or 
even sporadic) basis any detail for its air 
express revenues, expenses and investment, 
nor any such basic data as air express ship¬ 
ments , pieces and pounds, separately from 
such information for its surface express oper¬ 
ations, much less on a more refined basis which 
would for example differentiate between system 
and domestic air express, or general commodity¬ 
rated and specific commodity-rated traffic. 


"Judge Shapiro directed REA to furnish monthly 
reports of air «.xpress traffic data until the 
Board's final decision in this investigation. 
In July 1971 REA requested permission to be 
relieved of this requirement. The request 
was denied by the Judge, but nevertheless 
REA unilaterally discontinued submitting the 
reports." (Rates 0. 5-6, J.A. 778(a)-779(a)) 


V 
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this joint proceeding combined with the Service case. The Board, 
weighing the interest of the parties in consolidation of these 
proceedings against the public interest in retaining a manageable 
format for the presentation of the many relevant issues, acted well 
within its discretion in separating the Service and Rates cases, 
and refusing to consolidate the Freight Rate and Rates cases. */ 


V REA appeals Order 74-5-24, which denied REA's motion 

of January 31, 1974 to consolidate the Rates and Freight 
Rate cases. The Board acted well within its discretion 
in denying the motion to consolidate. As the Board con¬ 
cluded: 


"Consolidation would substantially broaden 
the scope of that already extremely complex 
proceeding which is concerned with the 
level and structure of air freight rates, and 
looks solely toward the making of determinations 
by the Board for future applicability only. On 
the other hand, the issue of divisions affects, 
for all practical purposes, only the past period, 
and moreover, does not directly involve the issue 
of freight rates. It is difficult to perceive 
how consolidation of the divisions question would 
do more than complicate and delay the resolution 
of the issues in both proceedings." (Footnote 
omitted) 


1 






III. 


The Board Properly Did Not Accept REA's "Reform 
Proposals" Because They Could Not Be Implemented 
Due To Airline Opposition And They Would Have 


Intensified REA's Monopoly 


Under the present express agreement, the rates which are 
embodied in the tariffs must have the approval of the airlines 
which are parties to the express agreement. The result is an 
express service rate structure that has limited REA to a rela¬ 
tively circumscribed role in the air cargo industry. To change 
this structure, REA requested independent rate authority, under 
which it could, subject only to Board review, alter the express 
service rate structure. 


Granting REA's request for independent rate authority would^. 
not be a viable solution to REA's problems. The reason for this 
is quite simple. The airlines have consistently stressed that 
they would never enter an air express agreement with REA if RE/ 
has independent tariff authority. This is an entirely reason'^le 
position since under REA's proposal the rates to be charged for 
shipments which the airlines would carry would be within the 
control of another company whose Interest and cost structure 
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vary consideredaly from those of the airlines. V Also, even if 
the airlines would agree to enter into air express agreements in 
which REA had independent tariff authority, significant problems 
wourd remain. First, granting REA independent rate authority 
would ensure continuing disputes between the airlines and REA 
since their interests differ considerably. Second, the grant of 
independent tariff authority would present significant regulatory 
problems. As the Board noted: 


V The divergent interests of REA and the airlines are reflected 
in their inability to reach agreement on the terms of air 
express. In its brief to this Court, REA nevertheless states 

"In fact, the REA/airline partnership 
is far more harmonious than the Board's 
opinion would suggest." (p. 51) 

This simply ignores reality. In 1970 REA itself charac¬ 
terized the impasse quite differently — 

"... the gulf between the parties which 
has persisted on the saune issues during 
more than six months of negotiation indi¬ 
cates that these basic issues cannot be 
satisfactorily resolved without interven¬ 
tion by Board." (Petition of REA Express, 

Inc. at 5, Air Express Service, Docket 22096. 

J.A. 33(a)) 






"Because of the nature of air express and 
of REA'S operations, determinations of 
the reasonedsleness of air express rates 
even under the present simplified rate 
structure become an 'Odyssey of cost 
accounting,' . . . requiring cost and 
traffic data in extraordinary eunounts 
and detail." (Service 0. 29, J.A. 692(a)) 

Granting REA's second major proposal, i.e ., dual air 

express-air freight forwarder authority, would have even more 

serious consequences for the air freight industry. The Board 

stated; 

"With dual authority, REA could offer a 
full range of rapid delivery services -- 
including 'priority' services — that could 
not be matched by any other forwarder. 

If tiiis helped REA to dominate the entire 
indirect carrier industry, as it might, it 
would inevitably lessen competition eunong 
existing forwarders and, perhaps, sap the 
vitality of that group. Of course, that 
would thwart this agency's primary goal in 
licensing REA and the forwarders — neunely, 
to promote the vigorous development of air 
freight." (Service 0. 31, J.A. 694(a)) 

Moreover, there are other significant and persuasive reasons 

against the grant of dual air express-air freight forwarder 

authority. These are noted in the Board's order, and include 

the following: 

1. Dual authority would reduce the extent to 
which the profitable air express traffic could 
cross-subsidize the unprofitable traffic. 

2. The accounting difficulties would increase 
considerably. 




authority would cause serious public 

of se^ice^nd^tS^'® O" the Lture 

wi service and the proper rates. 

4. Dual authority would divert REA's 

package and small community service 
Sf. » 9kant of independent 

694%?-69naf]i »• 31-32, J.A. 

Even if these reasons did not exist, a grant of dual authority 
would fail because of airline opposition. The airlines, as with 
independent rate authority, have indicated that they will not 
beoome parties to any express agreement if pea is granted air 
freight forwarder authority. 

Finally, a grant of either independent tariff authority or 
dual authority would continue REA's monopoly control over air 
express. As noted earlier, this has always been an anomaly in 
the air transport system, in which the Board is enjoined to pre- 
serve "competition to the extent necessary . . . ." 


IV. The Board Granted Forwarder Authority To REA 

Actively Sought That AuthJrUy Sd 
Indeed, REA Wel comed It When It Was Granted. * 

Emery supported the grant of air freight forwarder authority 
to REA. Emery believes that the Board correctly decided that 
despite REA-s financial ill health and its present inability 
to function effectively as an indirect air carrier, it never¬ 
theless should be given the opportunity to compete as an air 





freight forwarder. REA actively sought this authority and indeed 
welcomed it when it was granted. Emery is of the opinion that 
there is a reasonable opportunity for REA to restructure its 
operations and to compete on an equal footing with other freight 
forwarders for its share of the market. This is an adequate and 
just solution to the complex problems presented by REA's finan¬ 
cial decline and the termination of its air express monopoly 
and is fully in the public interest. 

REA, however, now argues that the Board's award of air 
freight forwarding authority is merely a token and that it will 
not be able to make the shift to air freight forwarding. REA 
is in serious financial trouble; but the grant of air freight 
forwarding authority is REA's best chance to regain financial 
health. 

"It is by no means clear that REA is 
in fact unable to make the shift to air 
freight forwarder. REA has long sought 
forwarding authority. REA's chief exe¬ 
cutive officer has stated that absent 
major modifications of the airlines-REA 
relationship -— which modifications we 
found infeasible and contrary to the 
public interest — REA 'would be better 
off as an air freight forwarder.' It 
has its long-standing customers and a 
staff fully feuniliar with the air cargo 
business. And REA has yet to explain 
why its existing equipment and facili¬ 
ties are not suitable for air freight 
forwarder operations. We discussed these 
same matters in our Supplemental Opinion, 
and there noted that REA's contentions 
that it could not promptly make the switch 
to air freight forwarder were without 




factual support. Notwithstanding this 
invitation for hard evidence, REA's con¬ 
tentions on this point in its motion for 
stay are made without factual support 
other than references to its ongoing 
financial difficulties. But as we now 
discuss, to whatever extent that REA's 
financial problems indicate that the 


company may be too weak to shift to for¬ 
warder operations, there is considerably 
greater evidence that REA faces an immi¬ 
nent end if it does not change." (Order 
74-6-118 at 2, S.A. Sect. II, footnote 
omitted) 


CONCLUSION 


For the foregoing reasons, the Board',s Orders issued 
gxpj ess Service Investigation , the Express Rates Inve«- 
— S tation , and the Discussions Concerning Industry-Wide Priority 
Air Cargo , should be affirmed. 


Respectfully submitted, 

Jerry W. \yan -\ 

Reavis, Pogue, Neal & Rose 
1100 Connecticut Avenue, N.W. 
Washington, D. C. 20036 


Attorney for 

Emerj' Air Freight Corporation 


Dated: October 8, 1974 
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ADOENDUM 

FEDERAL AVIATION ACT OF 1958 
Section 101(3) (49 U.S.C. S1301(3)): 


"Air carrier" means any citizen of the United States who 
undertakes, whether directly or indirectly or by a lease or 
any other arrangement, to engage in air transportation; Pro ¬ 
vided , That the Board may by order relieve air carriers who are 
not directly engaged in the operation of aircraft in air trans¬ 
portation from the provisions of this Act to the extent and 
for such periods as may be in the public interest. 


Section 102 (49 U.S.C. S1302): 


In the exercise and performance of its powers and duties 
under this Act, the Board shall consider the following, among 
other things, as being in the public interest, and in accord¬ 
ance with the public convenience and necessity: 

(a) The encouragement and development of an air-transpor¬ 
tation system properly adapted to the present and future needs 

of the foreign and domestic commerce of the United States, of 
the Postal Service, and of the national defense; 

(b) The regulation of air transportation in such manner 
as to recognize emd preserve the inherent advantages of, assure 
the highest degree of safety in, and foster sound economic con¬ 
ditions in, such transportation, and to improve the relations 
between, and coordinate transportation by, air carriers; 

(c) The promotion of adequate, economical, and efficient 
service by air carriers at reasonable charges, without unjust 
discriminations, undue preferences or advantages, or unfair or 
destructive competitive practices; 

(d) Competition to the extent necessary to assure the 
sound development of an air-transportation system properly 
adapted to the needs of the foreign and domestic commerce of 
the United States, of the Postal Service, and of the national 
defense; 
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(e) The promotion of safety in air commerce; and 

(f) The promotion, encouragement, and development of 
civil aeronautics. 


Section 412(b) (49 U.S.C. S1382(b)): 


The Board shall by order disapprove any such contract or 
agreement, whether or not previously approved by it, that it 
finds to be adverse to the public interest, or in violation of 
this Act, and shall by order approve any such contract or 
agreement, or any modification or cancellation thereof, that it 
does not find to be adverse to the public interest, or in viola¬ 
tion of this Act; except that the Board may not approve any 
contract or agreement between an air carrier not directly engaged 
in the operation of aircraft in air transportation and a common 
carrier subject to the Interstate Commerce Act, as amended, govern¬ 
ing the compensation to be received by such common carrier for 
transportation services performed by it. 


Section 1001 (49 U.S.C. S1481); 


The Board and the Administrator, subject to the provisions 
of this Act and the Administrative Procedure Act, may conduct 
their proceedings in such manner as will be conducive to the proper 
dispatch of business and to the ends of justice. . . . 


Section 1006(e) (49 U.S.C. S1486(e)): 


The findings of facts by the Board or Administrator, if sup¬ 
ported by substantial evidence, shall be conclusive. No objec¬ 
tion to an order of the Board or Administrator shall be considered 
by the court unless such objection shall have been urged before 
the Board or Administrator or, if it was not so urged, unless there 
were reasonable grounds for failure to do so. 
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Adopted by the Civil A'-ronnutJcn board 
at its oirire in ’.;nr;hi.n,:-.t.on, 1). C. , 
on the di./ ol J uie, l^/{k 


Order -o-llH 


EXi'ItESS SLRVICE INVTvS'iJCATION 


Docket 22388 


ORDER rjCEYIR-G MOT JON TOR STAY 
OF ORloP.S 73-12-30 AND 7A-5-25 


In our Opinion 1/ nnd SuppJeirenta] Opinion 2/ in thia proceedinr' vre 
concluded that (Ij as a praetjeal PuSttcr air express in anythin;; reDir..'jl j nv 
its p’-o.sent form cannot lone survive; (2) any attempt by the board to '.henne 
the nltline-Ri-A air oxprc'iS relatiensliip in order to restore the air ex.pres*. 
syttem, and KKA, to viability woulu not •..’ork and in any ea&c xronld nor be in 
t!u' public interest; and (3) because of the vast ennnees in the air car-'o 
industry since the birth of air express, termination of the arrnncci.«nt\'ij 1 
not deprive tlie public of any unique buneJ'it.s (even .issumin;; that Board 
action could prevent the demise of air exprcs.s). Acccrdincly, ve eranted 
Pi-\ nationwide air frcip.ht fovoarricr authority and provided that the air 
express systen, and REA's authority as the air cxpivs.s ;;round ai’enc, would 
end upon the cotv'cncement by rEA of air frei;;ht forwarder operntion.s, but in 
no event later than July 31, 197A. 


REA no\j asks that we .stay the effective date of 
judicial review. 3/ REA claims that the likelihood is 
be reversed, and that a stay is neccss.ary to prevent i 
public interest, to REA'a cu_tuiners aiui creditors, to 
to REA it.sclf. 


our Orders pendi 
that our decision 
rreparable injury 
REA employees and 


>'■11 

wi; 1 

to tl.e 


The Pet Industry Parties have filed 
for stay, Emory Air Frcfphr C.orpor.ation, 
and I nlteu Air Lmes have fiKd .'inswerf. in 
by the Part lei put i n;' Airliii’js appears to i 
presently participating in the air exprurus 


an answer fn t.upport of RF.A's n.otion 
the Air Freight Forv.’ardcrs As.socfatlon 
oppo.-3ition to the rtay. A plead.ng 
iiditate that 2't of the airline.s 
arrangcsieiit favor grant of the 


1/ Order 73-12-36'. 

2/ Order 74-5-25^ 

i/ Although REA in terms h.i.s requested in Docket 22388 only a stay of 
Order 74-5-25, we shall treat it.s motion as encompassing as well a 
request to stay our decision in Order 73-12-36. REA also asks that we 
stay the effectiveness of our order in the investigation of Air Express 
Rates case, Orccr 74-5-23. We deal with that aspect of REA's notion in 
a separate order. 


S.A. Sect. II 
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May, xs-!ille Keveral utheis (In addition to ri.ii.'O do not. Finally, RFA 
nas filed a reply to the answers of Pi-r-ery and the Air Freight Forwardern 
Asrorlution. 

V’e have decided not to grant the stay nought by kFA hccaunc it 1 *• our 
judgment that delaying the lmplen...ntation of our decision v.-i ' 1 work to the 
advantage of neither the public interest nor KF.A. 

Wc turn first to RF.A's contention that our decision, If not staved 
will result in RPIA's demise. ’ 

To begin with, we cannot accept RKA's claim Mint although It is In 
sufficiently good economic shape to renaln viable If our decision in this 
proceeding is stayed, it ne.verthcless cannot make a changeover to air 
freight forwarder operations, and that the implementation of our rcouiie.- 
ment that it malte the ciiange would moan the end of RI^A. 

In our view the facts at hand show that RFA's chances of staying 
alive are better as an air freight forwarder than as ground agent for air 
expresn, and that the probability of KFA being able to make the switch Is 
higher if it does so now than if It waits. Indeed, KEA's reanest lor a 
stay seems more of an expression of RFA's reluctance to hicak with the 
past than an assessment of the precarious realities REA faces. 

It is by no means clear that KFA is in fact utiable to make the dull 
to air freight fon^arder. RHTt has long song'nt forwarding authority. IJA's 
chief executive officer has stated that absent major modifications of the 
alrlines-RFj\ relationship -- whlcli modiilcation;; wo found infeasible and 
contrary to the public interest — Ri:.\ "would be better oil as an air 
reight forwarder. It has Its long-standing customers and a stalf fully 
familiar with the air cargo business. And KD\ has yet to explain why 
its existing equipment anti facilities are not suitable for .ir freight 
forwarder operations. We discussed these same matters in onr Supple¬ 
mental Opinion, 6/ and there noted that REA's contentions that it could 
not promptly make the switch to air freight forwarder were without iactu,.l 
stipport. Notwithstanding this Invitation for hard evidence, RIh\'s 
contentions on this point in its motion for stay arc made without f/ictual 
support other than references to its ongoing financial difficulties. Lnt 
as wc now dlscu.ss, to whatever extent that REA'r financial problems Indicate 

^atsldercDir''"^ fo. warder oprtations, there is 

co.isidMCDj,) greater evidence that RE;' faces an Imminent end If it does not 
change. 

PPM Opinion in this proceeding we referred to the deterioration of 

a ! noting, among other things, that in the seven vears 

ended December 1972 RL\ lost about 68 mlllJon dollars, ..nd that Its liabilities 
lar exceed its assets. Things have not gotten any better for RF-\, It lost 


4/ We will grant REA's motion to file this otherwise unauthorised 
document. 

2/ Hearing Tr. at 920. 

6/ At p. 17. 
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pap between \<K\'s liabilities and rase needs, „p -.he ov .:.r«n j.,, V-n r.‘" 
and r, vennes, on tiie ntner, spell 1 .ine,.- disaster, •ibn.s .-/n 'o:' -. 
porters arenr,. the airlines state tbc.t if - .j, i a T.e t,- 

tb-is proceedtnp., our order sbonld "prov'd. ..^n.esslv . . tl.a't' je mm’i v' 
witbou! preiudico to t!ie ri.pbt of tbr airlines . . . - r, arc aj'- e--'" 

press service foriliwitb in the evert rbrn’d diiailt in .n-v -I'-e- i d. -. 

I be /I i r 1 1 iir, f ••V, ,.v- A _I — ti . / , e I u .. S UUt 


‘■'•'.n I ■. j. -en 

t ite incrcasi .1. 

, t >.n rs.-ters 


tbe airlines thereunder."10/ 


rar.i a ,t *.y io 
tli.at if a!;" 11 fe 
r- ■■■ -.are a i >- e: - 
.;rv pa a-e-.-.u due 


liirtberp'ore. RE,\'s contentions ebont its co:.tinned vtai-ilit" rs ‘r 
cwpr. is i round apenr rest on the ass.iM.-.p; j | ^ 1 ,, 

upon whicb KEA is at present altnosr wboliv dependent, car r^at^nne In"'; 

rc^-iew\''’pnt Tne dec,linn under 

0.1 iun^ Jl n/lta .-asu;nprlon to he in error. 

express ship.^cn'i.s and'thus ai- ex'\x're"ce\'I^ i"\''‘'’•t'an iliny, i, 
the doniestie carriers. (Such"act’ion was 1.. ■acc;\'lancc\"ru'"LJl!f ^ 


n Kbrt nrnerlieless states that it "..lade a tOii.OUli profit in '1. r< h a-d 
U appear.s •!,ar it al.so made a snbstantial pm-i, m April." V lo-‘ 

s nTernr' fdur.. all for'lhat ‘ 

statc.„t.nt. Ho,cover, the staten-ent isdifficnl. toac-.e, ; .,t f^ce ■elne 

feinre ,t ,.s so ,nconsi.srent with tlie d.Ua and orojectio:.. '-cln led h !T'. 
nott recent tariff film,;. Even asMaainp the acJrac" of s’ teren ‘ 
lowever ,t sn,«c.sts only that RIAA have en mved abt.ef ard ro, m 

.epeated respite from its say.a of endless lo.sser.. if there has Le.' . sue . 

"hirbeca'use'Ic-^'cV'l V' ^i-'niHeance at all. it s.ue.xst,, onlv 

that cau.sc RLn s cash drum was .stopped for at least a brief period its 

Ri-A r' f"'’ financial figures are fror., RiVi's recent tariff fill,,- 

nmad‘'* “ '■'E'lres he incorpor.it ed bv reference into its ’ 

P o,admrs on td.c- motion for slay. See affidavit of Kill's Vico Presldent- 
Mnance attached to Ri::,\’s Reply. .resjocat 

vilnme f»cr.,ase win have no effect on traffic 

voUane a..., perfect .ncl.a.sticity c-t' .!en.i,.d,. .M.ch an a .:o,. oMcn - .o,, it^ 

ace an erroneous one. .•Moreover REA' s own evidence in , b,. .reocidin. nl es 

s«:ox,,.,,.. ....o,...,. 

occ . StaLf.Miiont Ilf UilncsA Nolson at 11. 

10/ Answer of Farticiparing Airlines to Motion of RIIA Express Inc. 
for Stay, at 5. 
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ai'-HrifS. RFA filfd no ob1f-cti')-. lo tlir-s^ tariff 
, iiUs.,' .'.'ni*ii Central and r,or (live-, t ar^ next, v.-fth th'. :r air exT r.-ss 
-a 0 ;a to niop on July 2 and July 31, ic-y;>vctivtiy. AnH I'nltod — 
i.' ..ai i -n larKoat tarrinr — has unenu ivor,, ] ly stated that it v , 
ttr-. ::ai. rs connection with air •■xprn.js In ;cvi-ber, vh- , is os .(,on 
an ihc^-atiricalion rr r,ul rernonts ot the air tsprens t-rroon ’3 rei- 1-. n/ 

■he e. fo t. of these exrrier actionn 1 s co ei .1 ■ oly ’.-.reel• tie so <0 
-roa, m-'-.-fr:- by air expre-ss (but not by air frejpht) and .-.many uth.r cases 
to h ;,d. to RIA 3 dlfilcviUit!. anci to consumer n J - n-. t it-f art. ion .-ith 

rjT 'ixpress. Delta and SuuCl.crn alone, aft.T a’. 1, proviJe th'- only dltect 
Gervioe In .a nuraber of sip.nlfleant ir.u-heta, and a major i-.irt or the eapacitv 
in others. 

rn 11,.It of all of the forc-yoiny, cc.ns id.-.r--. 1 i oi.s, ve cni-r..;t co..cinJe Mie| 
a failure to stay our decisions In this pr-c oed i vi 1 I i rrfpr.r.nhl o iuiur/ 
to I'hA; A stay will .not save RKA, an.l a prfrpt slilft fro:,, expre-s.s nrcund'ryent 
to air freif,!,i forw.fidvr is mere lihely to help RhA than !o hurt: it. 'itur. 
is no yuaraniee, of r.ourro. tliat R;A will ho able to avoid demise 1 v ••■ifcb- 
iny to air freight forwarder operations. Ilui in our jud ■ .m. its . h-.-ircr'^tor 
life are considctably ireater as a i c i-A’.rder than ns air u.-press iroir.i aeent • 

and at discussed .above the sooner the shift is made the ;....re likelv it.a chantes 
of success. 

The claims of irreparable iniury to RliA't. er.nl ovees. .ustonors and 
creditoi. rest upon Ri,.y.s statements that it w.ild he .V.'e to conti .ue fn 
e\i6t.ir;ce If the Board s decision is stayed, hut: that it ui 11 have to .s-o-' 
i£ :ne hoard n order beto.mes effective. As stated aho-.. , ve dis:u,-ee with 

both lines of that arytr-...,,, , jf co^vf-a in our .-tr..., kp.-. 

rnance for continued viability is to shift promptly to air fre-e.ht fu.-varder 
opeiations. a prant of Rl.A's morion for stay would do more harm th.-.,. cod 
for K1-. £. emrloyees, customers. 12/ creditors, and any others who may he 
•JependePL upou Riw\ s continued existence. 

Similar msiderations also .o,,ply in respect to the public ..enorell- 

c.o iTP Proce.diny wn.a to dot. rmjne what lu.ard -oc t i ou 

r-ou d be m..;u in the public interest in respect to the indirect a • rr . r 
.•Khor.tv of .hA exne..,. nnd the related ayLements botwJe; U,1 ^I^ioul 


,, .71^ provide for a Bix-n.onth notlee-of-ier-iinat <on oe, lod 

United gave Its notice on May 22. 197A. The Board is .-.dvised tha7l'ied!2t 
prc.ented its notice of fcrnlnatlon shortly after United did, thus cnabiinj 
it to withdraw from air express service on November 29. A listing of poirts 

r.aiktts served by those carriers, is attached as an appendix. 

fcrw.fIL i*'"® context we Include RLA's surface and International air freight 
forwarder customers as well as air express shippers. itcig.nt 
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nlrlines and Wl'.. ’..'t concludi.cl tl.au Lhe nation/:; r.h’ppors will he 

better served vdvn .ir express is ended, and clint pror.-.pt tcrr.iinntion 
o)' Riga's express j-iound a^icnt authority and the air express a?reenx>ncs 
is in order, 'dc rcT.ain of tii:;t vhw. In reiipcct to HHA's rx.tii.in for 
stay, since a stay w< 11 not n- erv.; RT.A':; existence as express p.round 
at;ent, and since a prompt .-..ct tv RF.A to air freij^ht forvsrder opera¬ 
tion:; of firs PJ:A the bet ■.nr-oe •: continued viability, we believe 
that tin interests of the pi.hire, a-; well as those of RE(\, would be 
lii .sr.erved by a ;>r:int of Rl'.Ws motion for .stay. 

l.’e (urn now to RRA's arpiir...tit that rmr dccisio.i is unsuppcrtablo 
and that PJ:A will, r-uccced in obcainin;; a reversal of the board's 
decision on review. 

Ullirntc da LorMinat i on of '.hether t.h< b-jard's actions in this pro¬ 
ceeding '..’.ire a proper exerci;.!' of it;; resj)cinsibl lit ie;- will, of cour.ic, 
be ior the courts to decide, llfpvevcr, as view tlic- natter, thiTo li.is 
been no .showinp, tliat our deci:iion in this jjrocevd inf, is liJ'.ely to bo 
overturned on review. 

At the outset we note tliat PXA arpiies that tlie P..i;!rd'.s decision 
is legally defieiciiL in that it l.iilcd to con.sider tliC AJnini strst i ve 
Taw did. 's initral dec i-.ion and shipjier trstinony, preMinably h-cause 
the conclusion:; reached in such decision and testirony dilicrod from 
tliosc reached by the board, 'j l).e board tr.orouphly considered the .Iud.;;e':! 
findings and cone lu.siona, toi'cthc-r with th.e record, as wltnessid ty 
tbc numerous references in our (ipinions thereto. 

PdlA a;,ain contends th.it the board could not validly ter;ninarc the 
present: air express ai ranp.cnvnt until a substitute has been effected, 
and tli.it tlie liuai'i erred in not con-solidatinb the airline d iscu:: r.l ons 
in IJoi.Pet. 2623.". J_3/ with tlii,. [irocccdin' , llewcver, • have cli eu..-;. 1 
e lfo-..-hcrc* why wc- concluded tint .iw.-nt inp, the furth.er deve i oj)r,..‘nt jf. 
altc-rnitive.s to air ..xpress .>;• rvi cn-s is iniea:.lhle .ind ret in the 
pu'ilir interest: f.c , for cxni'pK , fluppleiiental Opinion .it up, t< 'ud " 
biiiil.u'ly, !U.cent a nt i on:, with rc-sp.'Ct to the llo.ird's allc'.id erro;' 
in nut funsul idat in;; the airline disen.isi on in I'lockct ?623{t v'th Lhi.s 
proceeding have been previously raised by lUhA, and rejected l.y tiiv* boan'. 1 '■/ 


_l_3/' In the Mittcr of tlie Petition of tlie Mrlincr. I’.irticipatin" in Air 
K.rprcss .Service for authorization of Jnt> r-c.irrler di;,cusr.i<)n;. coneorniny 
the creation of an industry-wide priority carp.o service, 

V,f See Orders 7.'.-2-ll{l, February 27, 107s, 74-'4-l, April 1, 197A, and 
7'i-S-7A, M.iy lA, 107.A. 
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REA also contends that the Aslihaekor principle requires that the hoard 
F,ive comparative consideration to JlEA's current air cy.(>rcss service and tlie 
priority service that the airlines i:ttist provide since the services arc 
mutually exclusive. REA maintains that the Hoard's failure to do so, and 
the Board's failure to include RllA as a party to the air carrier discussions, 
supra , have deprived lUi;A of procedural due process and ameunt to an uncon¬ 
stitutional taking of its property.15/ The Board cannot ecq liesce in these 
contentions. In our view, REA has been accorded every procedural right. 

Tlie Express ocrvico ) nvestl rati on win a most compreliensive evidentiary 
proceeding, in whic'a tiie Board considered various forms o). "express" 
service, including REA's, and in which REA v/as provi 'od ith every oppor¬ 
tunity to present its case. In our view, the gravamen of.liiA's /^hhackor 
contention Is not that the Board denied it a comparative hearing on this” 
matter, but that, after hearing, the Board rejected REA's proposal, further¬ 
more, the airline discussions, to which REA ripcatcdlv refers, have nothing 
to do with A shbicker . They merely represent an effort on the part of the 
airlines to implement the Board's dete-rminat ion in the Service* 1 nvest I :.at ion 
placing the airlinc’s llnflc^r an obligation to tiffer shiopcs's an extra-fast airpoi 
to-airport service. In any event, and as wc have rcpe.ai.e<!ly said in our 
pi 1 vious Opiii 1 on s 1 6 / , the Board's decision does not in any way cxcliu'e 
REA j'rom an (-qual and virtually luilimitcd |)art i c i pat ion in tin- aii* freight 
market with ot,.er indirect air carriers. in iact, as an air fieiglit 
lorwardci , RI.A v;ill bo able to offer whatever services it now ofters as 
the air express ground agent. Finally, REA's contentions regarding the 
Boaid s failure to include lil^A as a p^arty tii tlu* iiiri inc's' d iscuss i wns 
have been previously raised by PEA, and liavc also been rejected by the 
Board. ]_?/ 


REA iilst) argues tliat our decision will be overturned as based on 
^ speculation rather than fact, REA insists that we are precluded as a 
imittcr of law from ending our approvals of the ajr express agreements 
until wc have passed upon air express rate levels and PEA-airline divisit.n 
arrangements in the jnvestigafJtm of Air Exnross Ratos care. As discussed 
in onr Stqiplementa 1 tipiiiiun, hewi'ver, those aig.urx'nts miss the point. 

The facts are clear, and indeed are not even seriously in dispute, that 


jji/ In a similar vein, REA contends tliat the prc.sonce nl Board observers 
at the airline discussions prejudices its riglits by exposing the Board 
to Lite ex parte_ views of too airlines. Uc perceive no preiudice, I’ore- 
over, the presence of ohservers is desirable in the public interest to 
ensure that the discussions are conducted witiiin t!ic guidelines established 
by the Board. 


1 0 / Sec, £. 1 ^. t/rder 73-12-36, pp, B, 20-71, 38 and. Order 74i-.S-2b, pp. 5 and.B. 
J_j/ Sec, note 14, supra . 
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the njr exprerr. system in its historic form c.innot continue, llius a 
hrudh witii the past is inevitable. In these clrciir.islancer, prediction 
c.f Che lih.ely c-ffocts cjf at least partially untested v;ays of providing 
service to t.Iie public — or K-hat KKA calls "speculation" — becomes 
unavoidable; and wo rcicct kKA's thesis that we arc legally precluded 
from actin'; on our judj;w;nt of what the future is likely to i'ring. 

In rcspact to IJi^v s insistence that wo shoulci iiave delayc'd acting 
in this proceeding until all issues in the Rates case were finally 
resolved, our Opinion and r.iijiplomental opinion discuss why chat r/ould 
have been futile. As wi‘ have, said before, the low rates available 
undei ail i.xpress taritfs for some kinds of shi(>nents arc a strong ctn- 
sider.ition favoring the cent i nuat ion of air express. But previously 
concluded oii tiie basis of Llie record tin n before us that air e..press 
could not hi. coiitinned, and, ns pointed out above, tliis conclusion 
bar. by no means been di sproved by recent event .s. Thus av.’aiting the 
ciutcome oi the Kates case would have served no purpose (even assuming 
that the recrird in the R ates case would have eiiahli'd us to establish 
an appropriate express rate level notwithstanding KT.A's apparent 
inability to pro- idc ineaninpiui cost data). Tlio same is true in respect 
to Lne revenue division .i.'-.jic-cts of the Rates case, particularly since 
we toncludid. and as REA has argije.d,2ft/ that a cliinf.e in divisions would 
not be enough to return the air express system to health. 


U^/ See, X’u‘’ Oral Argunient Tr. at 19; (per counsel for REA) "I find it 
very hard to believe that even if the Examiner's decision in the rate case 
we.rc to he mouifioJ by the Board in a way that K£A -would regard as a more 
appropriate calculation oi airlines costs, 1 find it very bard to believe 
tliat it would be possible for PvEA to continue its present operations if 
it obtain.s nothing lurther from this c.iso tl.an what it already has, which 
is essentially what Examiner Keith has given us." 
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Ii.'.tlv, RKA's motion for n stay ur^cs chat the board's decision 
ill t. IS pi-oceedii- amounts to a "m^jor federal action slr;nif icantlv 
a^if-rnri}; the qua! ley of the liun^an etiviroiincnt" and tliorcfore an 
env.ronmontal i'.nr.ct statement is required by Section 10.'(2Uc) of 
tns national Lnyj ronnenta 1 Policy Act. In unking thi.s assertion 
-or tne f.-. st time, Pi.A offers nothing to support its claim tiiac 
-lis H'.arri s iction will sleni flcantly affect the quditv of the 


To establish our obligationr. under Section 102(2Hc') of tin 
Act, ve mast measure the effect of our action upon the qualirv o[ 
the human environment mindful that the v.-ord "significantly" in 

.^3 " tir-eshold of importance or impact that 

must bo me. before a .statement is required. This action has no slr- 
nllicant consequrncco. *' 


As an air freight forwarder. REA will operate the same trucks 
it now uses to provide air express service. Tlie s.-.n.- KEA vehicles 

provided air express service will now provide air freight 
fJeieh^f® service, or the service will he provided by a.iother air 
fioight Warding operator (Op. 18-19). asserts that the P.oLd' s 

wSuld operation of additional vehicles which 

would add congestion at airports. However, there, is no icason to 
io eve tnat this result would occur, and,if it did, that it would 
have any significant environmental consequences. 

To Eum.marize. wc find nothing In tlie record or any other basis 
for believing tb.st our action (l) will cause adverse envlronren^Jl 

u quantitative adverse environmental 

tf t ‘ie 1 ® cumulative barm resulting from a contribution 

. ..i.stuig adverse conditions or uses in the afiected areas 
noubted.v. there arc a num’.er of actions which the Board may 

preparation of environmental in-.acL statc- 
lents. Uc clearly understand mir continuing duty under the Act to 

ll^n oMir-atL^’T’'"" = fullest extrnt possible. 

nu.t obi igatio.i, however, dots not require, the prepnra t i-.n of an 

impact st.irement v;hevp, as licrc, we find that the effect of our* 
action is environmentally insignificant. 

ACCORDINGLY, IT IS ORDERED THAT: 


1. Tlie 
unauthorised 
granted; ei,d 


motion of REA Express Inc., for leave, to file an 
document, dat»d June 11, 197A, be and it hereby is 
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2. The motion of FJiA Express Inc., for stay of Orders 73-1^-'‘C 
and 74-5-25 be and it hereby is denied. 

by the Civil Aeronautics Beard: 


EDWii; 2. iinu,ANh 
Sorretary 


(SEAL) 


I 
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AI’PLN'DIX 

Page 1 cf 4 pages 


TABLE r 


Exanplcfi cf Markets In vpich Delta, 
Nortl. Central, I.'ortlivest, or Sourhern 
provide the only dlreci seivlco 


(oluribne, Ca.-Washington, D. C. 

fSO) 


Kerophls-Nc'w Orlerns 

an.. 

SO) 

Mempliis-Chicago 

(ni.. 

Sf) 

Mcnphls-St. l.ouls 

(1)1, 

SO) 

Memphis-Nlaml 

(D).) 


MrmphJs-Indiunapol Ir. 

(11 ) 


Mlnneapcl Is /.‘•'t. P.aiil - Portland 

(i.no 


Minneapol i s /5)t. Paul -Spekane 

(1!W) 


Atlenta-Savannah 

(D1 ) 


Atlantn-Clncinnat 1 

(L'L) 


Atlanta-L'i troit 

(Dl.) 


Atlanta-Chr.i Itston , S. r. 

(m) 


Kansas Clty-Sioex City 

(NC) 
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TABLE II 

t'i^ge 2 of 4 pages 


Kyamples of Top P.EA Karkets In which Delta, 
h'orth Central, Nortl>w«'Si , and/or Soxithern 
Provide at least Half of the Daily Direct 
Ereqiienci or, 


Market 


North 

Df Ita Ccn t ra 1 D’or tliw’e st Southern 


Chlrago-Minnoapclin-St. Foul 


Chltagp-New Orleans X 

Chicago-Clncinnatl X 

( hicap/i-Loulsvl 1 Ifc X 

ChlrafO-Atlania X 

Chic;if',o-Mlanii v 

New York Clty-Mlnncapolis- X 

St. Paul 

Cleveland-Detrcit X X 

IndianapolIs-Dctlolt X 


X 


>: 


X 


X 


X 


X 


X 


NOTE: Each of the above markets is one of BEA's top 

100 narkots: See EnD. KEA 209. 
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M’l’i'.N'DlX 

3 of 4 pa>;cs 


Table 111 

Konoooly rointc: Delta, i.’orih Central. 
1 ■ no 113 
MaiicItesLt-r Nil 
Brunswick, Ci\ 

Rani’or IIT 
Port land. Ilf. 

Prisqiit' IsK-, Mi 


2. Nor tl ivefit 

Farnii, JII) ^v/itll North Central) 

.lamesI own, NT) 

Grand f orkf.. NI) fwlth North t.entral) 


* 

Northwest, and Southern 

3, Southern 

Anniston, A1 

Decatur, Al. 

Dothan, AI 
riorenct, NC 
Cedsden, AI. 

Mobile, Al. 

Tnstalnosa. AL 

ripln Air I'orce hase. Bl 

Albany, CA 

Athens, C;.A 

Mon 11 r 1 e - - I hoii.as v 1 1 I e , • C.'i 

Valdosta, CA 

Columbus, MS 

tireenvl 1 le. MS 

Greenwood, MS 

Gill fport 'iM loxl, MS 

Hat i ionhiirr, 

l.anrei, 

Natchea, MS 
Tni>elo, MS 

I'nl ver-sity/Oxford , MS 
Anderson. SC 


Greenwood, SC 
.lackcon, TN 

Shelhyv i 11 e/iul laho:: i, 1 N 

Table HI does not reflect points at wltlch these Meridian, MS (with Delta) 

carriers arc now suspended or points In Issue in the 

New Kngland Service Investigation. S.A. Sect. II 





AP;-EMUIX 

Paf;i> A of A pa,JUS 


Mcnopoly ;ol-.t3: Delta, 

_ Nortl ^ Central 

Alpena, llich. 

Benton Harhor/Sv, Jos., 

Escamha, Mich. 

Hnncoc k/lloiiphton Mich. 

1 r ci.vood / Aghlttr.d , Ml eh, 

Iron M.o’intain/. iii/.sforJ, Mich, 
Mani st ee/l.uH 1 n.Mon , Mich. 

Kalai.'.azoo <Bat11 e reek, Mich. 
Marquette, Midi. 

Marine! • e/Menon-inoe , Mich. 

Pell.'iton. Mich. 

.Saiiltc Sre, Mario, Mich, 

I'ra'erae City, Mich, 

Beriitiji, Minn. 

Brainerd, Minn. 

Ch i r1u> 1 n/ It i hh i n j’, M i nn. 

Diilvit h/S'iper i or Minn. 

Tni I rn.ii ional Palls, Minn, 

Ka i ri onl, M i nn . 

Mankato. Minn. 

Thief Kiver P'alls, Minn. 

Winona. Minn. 

Wort lii npj on, Minn. 

Not f.ol k , Neh. 


and Southern 

Al.ex'doer., .S. D. 

Brookinps, S.D. 

Huron, S.D. 

Mitchell, S.D, 

Watertown, S.D, 

Yankton, S.D. 

Beloi t/Jane.svi 11 e, Wia. 

Eau Claire, Wis. 

Creen Kay/Clintonvi11e, Wis. 
(.rosse, Wis. 

Man! towoc/Shf!hoyp,.in, W i s . 
Oshkosh/Appleton, Wis. 
Rlilnelander/I.and (I'l.akes. Wit 
Waiisau/.St evens Point, Wis. 
Rapidfi/Marshfield, Wis. 


Table III (continued) 
North Central, Northwest, 

Mich. 


Devils l.ake, N.D, 

Kai >',o/Mi>orehead. N.D. (Karp.o with NVA) 


( 
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Meyers, Marshall & Meyers 
1133 Fifteenth Street, N. W. 
Washington, D. C. 20005 

Paul G. Reilly, Jr., Esq. 
1414 Avenue of the Americas 
New York, New York 10019 

Carl D. Lawson, Esq. 
Antitrust Division 
Department of Justice 
Washington, D. C. 20530 

Martin S. Snitow, Esq. 

277 Park Avenue 

New York, New York 10017 

Charles A. Washer, Esq. 
American Retail Federation 
1616 H Street, N. W. 
Washington, D. C. 20006 

David J. Fleming, Esq. 
Reilly, Fleming & Reilly 
1414 Avenue of the Americas 
New York, New York 10019 
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